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1. Each p r o c u r e m e n t  is a separate t r a n s a c t i o n  and 
t h e  a c t i o n  t a k e n  o n  any  o n e  p r o c u r e m e n t  does 
n o t  g o v e r n  t h e  c o n d u c t  o f  a l l  s i m i l a r  p r o c u r e -  
m e n t s .  P r i o r  a c c e p t a n c e  o f  a nonconfo rming  
p r o d u c t  d o e s  n o t  r e q u i r e  c o n t i n u e d  a c c e p t a n c e  
u n d e r  o t h e r  s o l i c i t a t i o n s .  

2. D r a f t i n g  o f  s p e c i f i c a t i o n s  to  meet Governmen t ' s  
minimum n e e d s  and  d e t e r m i n a t i o n  w h e t h e r  items 
o f f e r e d  meet s p e c i f i c a t i o n s  are f u n c t i o n s  o f  
p r o c u r i n g  a g e n c y .  Any c o m p l a i n t  c o n c e r n i n g  
s p e c i f i c a t i o n  s h o u l d  have  been  f i l e d  pr ior  to  
b i d  o p e n i n g  u n d e r  4 C.F.R. S 2 1 . 2 ( b ) ( l )  ( 1 9 8 2 ) .  

3.  R e j e c t i o n  o f  l o w  b i d  a s  n o n r e s p o n s i v e  t o  b r a n d  
name or e q u a l  s o l i c i t a t i o n  is proper where  
d e s c r i p t i v e  l i t e r a t u r e  d o e s  n o t  s u b s t a n t i a t e  
b i d d e r ' s  c o m p l i a n c e  w i t h  s a l i e n t  c h a r a c t e r -  
i s t i cs .  

Rack E n g i n e e r i n g  Company ( R a c k )  p ro tes t s  t h e  award o f  a 
c o n t r a c t  t o  S tan ley -Vidmar  u n d e r  i n v i t a t i o n  f o r  b i d s  (IFB) 
No. DAAG38-82-B-0055 i s s u e d  by t h e  Depar tmen t  o f  t h e  A r m y ,  
Tobyhanna Depot ( A r m y ) .  Rack c o n t e n d s  t h a t  t h e  Army was 
i n c o r r e c t  i n  d e t e r m i n i n g  t h a t  i ts  b i d  was n o n r e s p o n s i v e .  
For t h e  r e a s o n s  s t a t e d  be low,  w e  deny  t h e  protest .  

The s o l i c i t a t i o n  w a s  f o r  a Material H a n d l i n g  C o n t r o l  
Sys t em,  S t a n l e y  V i d m a r  S t a k  Sys t em,  o r  e q u a l ,  and  p r o v i d e d  a 
l i s t i n g  o f  p h y s i c a l  and  f u n c t i o n a l  c h a r a c t e r i s t i c s  d e t e r -  
mined e s s e n t i a l  t o  t h e  n e e d s  o f  t h e  Government .  Rack sub-  
m i t t e d  t h e  l o w  b i d ,  b u t  t h e  Army found t h e  b i d  t o  be nonre -  
s p o n s i v e  and  awarded t h e  c o n t r a c t  t o  S tan ley -Vidmar ,  t h e  
n e x t  l o w  b i d d e r .  

The s o l i c i t a t i o n  n o t i f i e d  c o n t r a c t o r s  who o f f e r e d  
p r o d u c t s  o n  a n  " e q u a l "  b a s i s  to  f u r n i s h  w i t h  t h e i r  b i d s  
s u f f i c i e n t  d e s c r i p t i v e  mater ia l  t o  e n a b l e  t h e  Army to  
d e t e r m i n e  w h e t h e r  t h e  o f f e r e d  s y s t e m  s a t i s f i e d  t h e  l i s t e d  
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s a l i e n t  c h a r a c t e r i s t i c s .  Rack p rov ided  t h e  Army w i t h  a n  
i n f o r m a t i o n a l  b r o c h u r e , .  "Rackmaster and Movable S h e l f  Rack 
Brochure and Drawing 54624," i n  a d d i t i o n  t o  t h e  i n f o r m a t i o n  
con ta ined  i n  its b i d .  The  Army e v a l u a t e d  t h i s  material  and 
also examined  a s imi la r  Rackmaster system? l o c a t e d  a t  t h e  
Tobyhanna Depot . 
t h a t  n e i t h e r  t h e  d e s c r i p t i v e  material n o r  t h e  o n s i t e  i n spec -  
t i o n  c o n c l u s i v e l y  e s t a b l i s h e d  t h a t  t h e  o f f e r e d  Rackmaster 
sys tem met a l l  t h e  n e c e s s a r y  r equ i r emen t s ; )  S p e c i f i c a l l y ,  
t h e  Army found t h a t  t h e  Rackmaster d i d  n o t  meet t h e  require- 
ment f o r  a f r e e  f a l l  p r e v e n t i o n  d e v i c e  t o  a c t  as  a s top l o c k  
mechanism i n  t h e  e v e n t  o f  a c h a i n  b r e a k  and d i d  n o t  meet t h e  
manual h o r i z o n t a l  movement maximum p r e s s u r e  r e q u i r e m e n t s  o f  
t h e  mast assembly.  Rack d i s p u t e s  t h e s e  f i n d i n g s .  

A f t e r  a n a l y s i s ,  t h e  Army r e j e c t e d  Rack ' s  b i d ,  f i n d i n g  

Rack argues t h a t  it p rov ided  a r e a s o n a b l e  a l t e r n a t i v e  
t o  t h e  " f r e e  f a l l  s a f e t y  d e v i c e "  by o f f e r i n g  on i t s  s y s t e m  a 
h e a v i e r  h o i s t . -  A s  s u p p o r t  t h a t  i ts sys t em was a n  equal 
p r o d u c t ,  Rack p o i n t e d  to  p r e v i o u s  contract  awards i t  h a s  
r e c e i v e d  u n d e r  s imi la r  s o l i c i t a t i o n s .  W h i l e  w e  are aware 
t h a t  t h e  Army had p r e v i o u s l y  a c c e p t e d  t h e  Rackmaster sys t em 
on a n  "equal" b a s i s  under  so l i c i t a t ions  r e q u i r i n g  a " f r e e  
f a l l  s a f e t y  d e v i c e , "  t h i s  does n o t  require t h a t  procurement  
o f f i c i a l s  c o n t i n u e  t o  a c c e p t  a nonconforming p r o d u c t  under  
c u r r e n t  s o l i c i t a t i o n s .  P a t t o n  Electr ic  Company, Inc . ,  
B-194565, August 27, 1979, 79-2 C P D  154. Each  Procurement  
is a s e p a r a t e  t r a n s a c t i o n ,  and a c t i o n  t a k e n  on any one  pro-  
c u r e m e n t  does  n o t  govern  t h e  conduc t  o f  a l l  s imi l a r  p rocure -  
ments .  B-157112, September  28, 1965. T h e r e f o r e ,  Rack m u s t  
s u p p o r t  i ts  p o s i t i o n  t h a t  it o f f e r s  a r e a s o n a b l e  a l t e r n a t i v e  
on t h e  r e c o r d  h e r e .  

Rack a l l e g e s  t h a t  d o u b l i n g  t h e  h o i s t  s i z e  p r o v i d e s  a l l  
t h e  n e c e s s a r y  s a f e t y  f e a t u r e s .  T h i s  argument  is  based on 
t h e  a s sumpt ion  t h a t  t h e  " f r e e  f a l l  s a f e t y  d e v i c e "  e x c e e d s  
t h e  minimum needs  o f  t h e  Army. Rack c l a i m s  t h a t  t h e  p o s s i -  
b i l i t y  of a c h a i n  b r e a k  is remote and ,  even  i f  one  o c c u r r e d ,  
t h e  o p e r a t o r  of a Rackmaster  system would be a d e q u a t e l y  pro- 
t e c t e d  behind  t h e  c a g i n g  sys tem and mast. T h e r e f o r e "  i t  is 
Rack ' s  p o s i t i o n  t h a t  a " f r e e  f a l l  s a f e t y  d e v i c e "  is  n o t  a n  
e s s e n t i a l  f e a t u r e .  F u r t h e r ,  Rack c o n t e n d s  t h a t  t h e  " f r e e  
f a l l  s a f e t y  d e v i c e "  is  a p a t e n t e d  and p r o p r i e t a r y  mechanism 
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i n s t a l l e d  i n  t h e  S tan ley-Vidmar  sys t em.  Rack a lso asser t s  
t h a t  t h e  Army had n o t  s t a n d a r d i z e d  or a d e q u a t e l y  tested t h e  
d e v i c e  b e f o r e  t h e  award was made. 

The A r m y  i n d i c a t e s  t h a t  prior t o  t h e  s o l i c i t a t i o n ,  it 
d e t e r m i n e d  t h a t  a s top  l o c k  mechanism was n e c e s s a r y  t o  pre- 
v e n t  s e r i o u s  i n j u r y  f rom a c h a i n  b r e a k .  I t  i n c o r p o r a t e d  
t h i s  r e q u i r e m e n t  i n t o  t h e  s o l i c i t a t i o n  a s  a s a l i e n t  c h a r a c -  
t e r i s t ic .  The Army e v a l u a t e d  t h e  l i t e r a t u r e  Rack s u b m i t t e d  
w i t h  i ts  b i d  and c o n d u c t e d  o n s i t e  t e s t i n g  and  d e t e r m i n e d  
t h a t  d o u b l i n g  t h e  s i z e  o f  t h e  h o i s t  d i d  n o t  s a t i s f y  t h e  
"free f a l l  s a f e t y  d e v i c e "  r e q u i r e m e n t .  W e  w i l l  n o t  d i s t u r b  
t h i s  f i n d i n g .  

Once a n  a g e n c y  h a s  e s t a b l i s h e d  prima f a c i e  support  f o r  
i t s  c o n t e n t i o n  t h a t  t h e  s p e c i f i c a t i o n s  which t h e  p r o t e s t e r  
c h a l l e n g e s  a r e  r e a s o n a b l y  r e l a t e d  to  its n e e d s ,  t h e  burden-  
of p r o o f  l i e s  w i t h  t h e  protester t o  show t h a t  t h e  Goqern- 
m e n t ' s  i n s i s t e n c e  upon them is  c l e a r l y  u n r e a s o n a b l e .  
S e c u r i t y  A s s i s t a n c e -  F o r c e s  61 Equipment o H G ,  B-202275, 
Augus t  5,  1981 ,  81-2 CPD 97. 

Moreover ,  t h e  d e t e r m i n a t i o n  o f  t h e  minimum n e e d s  o f  a n  
a g e n c y  and  t h e  me thods  of accommodating them are properly 
t h e  r e s p o n s i b i l i t y  o f  t h e  agency .  S o g i t e c ,  I n c o r p o r a t e d ,  
B-196158, J a n u a r y  24, 1980,  80-1 CPD 70;  Maremont Corpo- 
r a t i o n ,  55  Comp. Gen. 1362 (19761, 76-2 CPD 181. H e r e , t h e  
Army b e l i e v e d  t h e  " f r e e  f a l l  s a f e t y  d e v i c e "  w a s  e s s e n t i a l  
to t h e  s a f e t y  o f  i t s  worker, w h i l e  Rack c o n t e n d s  t h a t  t h e  
p o s s i b i l i t y  o f  a c h a i n  b r e a k  was so small  t h a t  a s top  l o c k  
mechanism was n o t  n e c e s s a r y .  While  Rack s t a t e d  t h a t  its 
s y s t e m  m e t  a l l  i n d u s t r y  s a f e t y  s t a n d a r d s ,  it h a s  n o t  shown, 
on t h i s  r e c o r d ,  t h a t  t h e  Army's i n s i s t e n c e  on  t h e  s p e c i f i c  
s a fe ty  f e a t u r e  was w i t h o u t  a r a t i o n a l  basis.  

R a c k ' s  b i d  f a i l e d  to comply w i t h  t h e  r e q u i r e d  s p e c i f i -  
c a t i o n .  The Rackmas te r  w a s  n o t  e q u i p p e d  w i t h  a s top  l o c k  
mechanism. T h e r e f o r e ,  s i n c e  t h e  s o l i c i t a t i o n  r e q u i r e d  t h e  
" f r e e  f a l l  s a f e t y  d e v i c e , "  t h e  Army was correct i n  f i n d i n g  
Rack ' s  b i d  n o n r e s p o n s i v e .  F u r t h e r ,  any  o b j e c t i o n  Rack had 
r e g a r d i n g  t h e  " f r e e  f a l l  s a f e t y  d e v i c e "  s p e c i f i c a t i o n  s h o u l d  
have  been  f i l e d  b e f o r e  b i d  open ing .  4 C . F . R .  S 2 1 . 2 ( b ) ( l )  
( 1 9 8 2 ) .  
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Rack's bid was also determined to be nonresponsive on 
the basis that it failed to meet the manual horizontal 
movement requirement. Rack argues that the reason its 
Rackmaster system was found not to be in compliance with 
this requirement was because its system at the Tobyhanna 
Depot had been improperly installed by the Army. Rack 
indicated that at other military installations, where its 
system was properly installed, there were no problems. 

The Army indicates that the manual horizontal movement 
requirement was added as a salient feature to the solicita- 
tion because the Rackmaster system located at Tobyhanna 
Depot was difficult to move. The Army disputes Rack's con- 
tention that the Rackmaster was improperly installed and 
that this was the reason for the problem with the system. 
The Army did state that a Rack system located at the 
Watervliet Arsenal was examined and found not to have simi- 
lar difficulties. However, because the Watervliet system 
was smaller than the system at Tobyhanna, the lack of a 
problem may have been due to size. Therefore, the Army 
determined the examinations to be inconclusive. In addi- 
tion, the Army indicated that Rack's descriptive material 
did not substantiate its claim of compliance. 

or equal I F B  identifies specific salient characteristics 
which are to be provided and requires descriptive data to 
establish that the specifications are met, the responsive- 
ness of the "equal" bid depends upon the completeness of the 
information submitted or reasonably available. It is not 
enough that the bidder believes his product is equal or 
makes a blanket statement that all salient characteristics 
are met. The data furnished must permit the Government to 
establish- that each of the specified salient characteristics 
of the brand name product is available equally in the 

- 
Where, as here, the procuring activity in a brand name 

product bid. Sutron Corporation, 5-205082, January 29, 
1982, 82-1 CPD 69. 

Rack did not meet this standard of proof.' No showing 
was made that the agency's determination that Rack's data 
was insufficient was erroneous or arbitrary. The descrip- 
tive material Rack provided was found to be inconclusive and 
the inspection performed by the Army indicated that Rack's 
system was not an "equal" product. Therefore, we find that 
the Army was correct in determining Rack's bid to be 
nonresponsive. 
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